
FUNDING AGREEMENT

THIS AGREEMENT is entered into this ___th day of ______, 2005 by ___________________., a Missouri corporation (the “Applicant”) and the TAX INCREMENT FINANCING COMMISSION OF KANSAS CITY, MISSOURI (the “Commission”).

RECITALS


A.
The Commission is a public governmental body, duly organized and existing by authority of the Real Property Tax Increment Allocation Redevelopment Act, Sections 99.800 to 99.865, as amended (the “Act”), and Ordinance Number 54556, adopted by the City Council of Kansas City, Missouri (“the City”), on November 22, 1982, and amended by ordinance number 911076 adopted on August 29, 1991. (All capitalized terms not defined herein shall have the respective meanings ascribed to them in the Act.)


B.
The Applicant is a __________________.


C.
The Applicant has requested that the Commission consider that certain tax increment financing plan (the “TIF Plan”) proposed by the Applicant, and, if approved by the City, (1) administer the implementation of the TIF Plan, (2) prepare a definitive redevelopment agreement regarding the same and (3) reimburse the Applicant for all eligible Redevelopment Costs related thereto.  In order to do so, the Commission must retain administrative and professional staff, outside counsel and consultants and incur expenses, but the Commission is without a source of funds to pay such staff, counsel, consultants and expenses.


NOW, THEREFORE, in consideration of the premises and the mutual covenants and agreements hereinafter expressed, the parties mutually agree as follows:

I.
Services to be Performed by the Commission.  The Commission shall retain administrative and professional staff, outside counsel and consultants and incur expenses which it, in its sole discretion, deems necessary to consider the TIF Plan and, if approved by the City, (A) administer the implementation of the TIF Plan until completed and (B) prepare and negotiate a definitive redevelopment agreement regarding the same (the “Services”)
II.
Payment.  The Applicant shall pay the Commission for its fees, the time of its administrative and professional staff computed at an hourly rate plus overhead, as the Commission may from time to time deem appropriate, all charges for outside counsel and consultants, and  all other expenses incurred in providing the Services set forth in Section I (“the Charges”).


A.
The Applicant shall reimburse the Commission each month for all Charges incurred by the Commission pursuant to monthly statements itemizing the Charges incurred by the Commission in the preceding month.


B.
In order to insure the prompt and timely payment of the Charges, the Applicant shall establish a fund in the amount of Twenty Thousand Dollars ($20,000) (the “Fund”) by paying such amount to the Commission contemporaneously with the execution of this Agreement, receipt of which is hereby acknowledged.  The Commission shall pay the initial Charges from the Fund and shall promptly submit an itemized statement therefore to the Applicant to re-establish the Fund so that there is always a cash balance available against which additional charges and payments may be applied on a current basis.  Thereafter, the Commission shall submit monthly statements itemizing the Charges paid from the Fund during the preceding month. 


C.
All statements shall be payable within thirty (30) days of receipt thereof.  If not so paid, the Commission shall be relieved of its obligations hereunder until paid, and the unpaid balance shall be subject to a penalty of one and one half percent (1.5%) per month until paid, but in no event shall such penalty exceed eighteen percent (18%).  Within sixty (60) days receipt of any statement (the “Period of Review”), Applicant shall notify the Commission, pursuant to Section VII hereof and the Commission’s Policy on Disputed Charges, attached hereto as Exhibit A, of any purported inaccuracy contained therein.  At the conclusion of the Period of Review, Applicant acknowledges and agrees that it shall be precluded from directly or indirectly asserting any claim or demand, or commencing, instituting or causing to be commenced, any proceeding of any kind against the Commission or any of its members, employees, representatives or agents with respect to such statement or Charges referenced therein.
III.
Affirmative Action.  The Applicant shall comply with the Commission’s Affirmative Action Policy attached hereto as Exhibit B (“Affirmative Action Policy”).  The Affirmative Action Policy is intended to provide an equal opportunity for minority-owned business enterprises, women-owned business enterprises, minorities and women to participate in the redevelopment of tax increment financing assisted Redevelopment Projects.  The Affirmative Action Policy supports and implements the affirmative action policy of the City by utilizing affirmative action goals established by the Human Relations Department of the City and requiring that the Applicant exert best faith efforts to meet them.  Redeveloper will adhere to such reasonable rules, regulations, reporting procedures and forms which the Commission may from time to time promulgate for the purpose of facilitating uniform, orderly and efficient compliance with the Affirmative Action Policy.

IV.
Termination.


A.
In the event the Applicant fails to comply with the Affirmative Action Policy or fails to make any payments when due, the Commission may terminate this Agreement and the Redevelopment Agreement upon providing ten (10) days notice to the Applicant in accordance with Section VII.


B.
Upon the Commission’s receipt of Notice from the Applicant in accordance with Section VII, the Applicant may terminate this Agreement in the event it determines not to proceed further with completing the TIF Plan.


C.
If either party terminates this Agreement, the Applicant shall pay any existing Charges, if any, to the Commission within thirty (30) days of such termination.

V.
Subsequent Redevelopers.  In the event the Commission selects another redeveloper pursuant to a request for proposals to carry out the Plan, the Commission shall require the subsequent redeveloper to assume all obligations of the Applicant under this Agreement as of the date it is designated as redeveloper, release Applicant of its obligations hereunder and reimburse the Applicant for its expenditures hereunder.

VI.
Termination.
Upon the termination of the Redevelopment Agreement, this Agreement shall terminate, provided however, that all obligations accruing to the Applicant hereunder up to the time such Redevelopment Agreement is terminated, have been satisfied. 

VII.
Notice.  Any notice, approval, request or consent required by or asked to be given under this Agreement shall be deemed to be given if it is in writing and mailed by United States mail, postage prepaid, or delivered by hand, and addressed as follows:


To the Commission:



With a copy to:








Bryan Cave LLP


Tax Increment Financing Commission 
3500 One Kansas City Place


of Kansas City, Missouri


1200 Main Street


10 Petticoat Lane, Suite 250


Kansas City, Missouri 64105


Kansas City, Missouri 64106


Attn: Wesley O. Fields

Attn:  Executive Director


         

To the Applicant:



With a copy to:


Each party may specify that notice be addressed to any other person or address by giving to the other party ten (10) days prior written notice thereof.


IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representatives the day and year first above written.





.
a 




By: 







Attest:





Its: 







Assistant Secretary

STATE OF ____________ 
)





)  ss.

COUNTY OF __________ 
)


On this _____ day of __________, 2005, before me, a notary public, appeared ______________________ to me personally known, who being by me duly sworn, did say that he/she is the _____________________, of 



, a 



, and that said instrument was signed in behalf of said corporation by authority of its board of directors and he/she acknowledged said instrument to be the free act and deed of said corporation.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal in my office the day and year last above written.







Notary Public

My Commission Expires:







TAX INCREMENT FINANCING COMMISSION







OF KANSAS CITY, MISSOURI







By: 













Its: 
Chairman

Attest:





Approved as to form:

Assistant Secretary



Commission Counsel

STATE OF MISSOURI
)





)  ss.

COUNTY OF JACKSON
)


On this ____ day of ______,  2005, before me, a Notary Public in and for said State, personally appeared Peter Yelorda, Chairman of the Tax Increment Financing Commission of Kansas City, Missouri, who is personally known to me to be the same person who executed, as such official, the within instrument on behalf of said Commission and such person duly acknowledged to me that he executed the same for the purposes therein stated, and that the execution of the same was the free act and deed of said Commission.


IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal, the day and year above written.







Notary Public

My Commission Expires:

Exhibit A
Policy Name:  Policy on Disputed Charges

Date Approved:  January 14, 2004

Resolution Number: 1-1-04)
Policy Statement:  In the event a redeveloper of a Redevelopment Plan disputes any bill, charge or expense of the Tax Increment Financing Commission (the “TIF Commission”), the redeveloper, within sixty (60) days after the disputed bill, charge or expense was mailed to the address, on public record, of the redeveloper, shall submit a statement, which has been signed by an authorized representative of the redeveloper, to the Assistant Treasurer of the TIF Commission, which shall state:  (a) the nature and reason of the dispute and (b) the amount that is in dispute. 

Upon the Commission’s receipt of the written statement, together with a check from the redeveloper for the amount in dispute, the Assistant Treasurer of the TIF Commission shall (a) notify the TIF Commission at its next regularly scheduled meeting of such disputed amount and (b) deposit the check in a non-interest bearing escrow account until such time that the dispute is resolved between the TIF Commission and the redeveloper.

Exhibit B

TAX INCREMENT FINANCING COMMISSION OF

KANSAS CITY, MISSOURI

AFFIRMATIVE ACTION POLICY

WHEREAS, the Kansas City, Missouri Disparity Study, dated October 1, 1994, determined that women and certain minority groups were being underutilized in the Kansas City, Missouri Metropolitan Area.  As a result, the City of Kansas City, Missouri (the “City”) has adopted City-wide affirmative action goals applicable to firms doing business with the City, through its departments and agencies.  In accordance with Chapter 38, Article II, Section 38-85.5 of the Code of Ordinances of the City, the Tax Increment Financing Commission of Kansas City, Missouri (“TIFC”) has adopted this Policy, which is intended to secure equal opportunities and maximize the participation of certified Minority Business Enterprises (“MBE”) and certified Women’s Business Enterprises (“WBE”) in providing professional and construction services contracted for by the TIFC and its Redevelopers, and an equal opportunity for minorities and women to be employed in the workforces of all contractors, subcontractors and assignees of TIFC and its Redevelopers.

THEREFORE, TIFC shall adhere to the requirements set forth herein and shall contractually require its Redevelopers to do the following:

(1)
meet or exert best faith efforts to meet the goals established by the Human Relations Department of the City and, if necessary, any adjustments required by the Fairness in Construction Board,

(2)
comply or exert best faith efforts to comply with the Utilization Plans approved by the Human Relations Department of the City and TIFC,

(3)
comply with all reporting requirements set forth in this Policy, and

(4)
contractually require each contractor, subcontractor and assignee to comply with this Policy and to enforce such contractual provisions.

I.
DEFINITIONS

Construction Services - Activities undertaken to complete the construction, reconstruction, improvement, enlargement or alteration of any fixed work that relates to the implementation of a Redevelopment Plan, Project or Public Improvement, including environmental remediation and demolition, but excluding Professional Services.

Disparity Study - An undertaking dated October 1, 1994, commissioned by the City of Kansas City, Missouri, the Kansas City Area Transportation Authority, and the Kansas City, Missouri School District to determine whether or not defined minority groups or women were underutilized in the Kansas City Metropolitan Area.

Kansas City Metropolitan Area:  The Missouri counties of Cass, Clay, Jackson and Platte and the Kansas counties of Johnson, Leavenworth and Wyandotte.

Minorities - Persons who are citizens or lawful permanent residents of the United States and who:

a.
Have origins in any of the Black racial groups of Africa (“Black Americans”);

b.
Have origins in any of the peoples of Mexico, Puerto Rico, Cuba, Central or South America, regardless of race (“Hispanic Americans”);

c.
Have origins in any of the original peoples of the Far East, Southeast Asia, or the Indian subcontinent or the Pacific Islands (“Asian Americans”); and

d.
Maintain cultural identification through tribal affiliation or community recognition with any of the original peoples of the North American continent; or those who demonstrate at least one-quarter descent from such groups (“Native Americans”).

Minority Business Enterprise (“MBE”) - A business or professional entity that (a) is at least 51% owned and independently controlled by one or more Minorities and is currently certified as such by the Human Relations Department of the City of Kansas City, Missouri, (b) either has its principal place of business in the Kansas City Metropolitan Area or has made substantial efforts to become a market participant in Kansas City, Missouri, (c) meets the size standards imposed by 13 CFR 121.201, (d) possesses the professional qualifications necessary to perform the work contemplated by a Redevelopment Agreement or contract between TIFC, a Redeveloper, or a Redeveloper’s contractors, subcontractors or assignees in furtherance of a Redevelopment Agreement or Redevelopment Plan, and (e) is capable of providing the necessary equipment and labor force independent of any other contractor, subcontractor or assignee and can perform the work itself without subcontracting.  The Kansas City Human Relations Department maintains a list of certified MBEs, which is available upon request.

Professional Services - Advisory or consulting activities including, but not limited to, architectural, engineering, legal, accounting, marketing, environmental studies, and financial services contracted for by any Redeveloper necessary to complete Project Improvements, but excluding Construction Services.

Project Improvements - Those activities undertaken and facilities constructed in order to implement the provisions of a Redevelopment Plan pursuant to a Redevelopment Agreement.

Redeveloper - Any person or entity which enters into a Redevelopment Agreement.

Redevelopment Agreement - Any agreement between TIFC and a Redeveloper for the implementation of a Redevelopment Plan, Project or Public Improvement .

TIFC - The Tax Increment Financing Commission of Kansas City, Missouri, created pursuant to the Real Property Tax Increment Allocation Redevelopment Act, Sections 99.800 to 99.865 of the Revised Statutes of Missouri, 1986, as amended (the “Act”), and by Ordinance No. 54556 of the City Council of Kansas City, Missouri, adopted on November 24, 1982, and amended by Ordinance No. 911076 adopted on August 29, 1991, for the purpose of holding hearings and making recommendations to the City Council of Kansas City, Missouri, with respect to proposed tax increment financing plans, and carrying out the responsibilities delegated to it by the City Council, among which, are entering into agreements with redevelopers to implement said plans when approved, and monitoring compliance therewith.

TIFC Representative - A representative designated by the TIFC, who shall make regular reports at TIFC meetings regarding Redevelopers’ compliance with this Policy.

Utilization Goals – The goals described in Section II of this Affirmative Action Policy.

Women’s Business Enterprise (“WBE”)
/ - A business or professional entity that (a) is at least 51% owned and independently controlled by one or more women and is currently certified as such by the Human Relations Department of the City of Kansas City, Missouri, (b) either has its principal place of business in the Kansas City Metropolitan Area or has made substantial efforts to become a market participant in Kansas City, Missouri, (c) meets the size requirements imposed by 13 CFR 121.201, (d) possesses the professional qualifications necessary to perform the work contemplated by a Redevelopment Agreement or contract between TIFC, a Redeveloper, or a Redeveloper’s contractors, subcontractors or assignees in furtherance of a Redevelopment Agreement, and (e) is capable of providing the necessary equipment and labor force independent or any other contractor, subcontractor or assignee, and can perform the work itself without subcontracting.  The Kansas City Human Relations Department maintains a list of WBEs, which is available upon request.

Workforce - Those persons employed to perform Construction Services.

All terms not otherwise defined herein, shall have the meaning set forth in the Redevelopment Agreement.

II.
TIFC COMPLIANCE

A.
The TIFC, pursuant to Chapter 38, Article II, Section 38‑87(1) of the Code of Ordinances of the City, shall prepare and deliver to the Director of the Human Relations Department by April 1 an annual MBE/WBE Utilization Plan for each upcoming fiscal year of the City.  Each MBE/WBE Utilization Plan shall include the TIFC’s goals for participation by qualified, certified MBEs and WBEs as prime contractors and subcontractors in the procurement of goods and  professional and construction services for the upcoming year.  The goals should be expressed as a percentage of the TIFC’s estimated total fiscal contract expenditures.

B.
The TIFC, pursuant to Chapter 38, Article II, Section 38‑97(5), shall make reasonable efforts to:

1.
advertise contract opportunities in general circulation media, trade and professional publications, small business media and publications of minority and women’s business organizations; 

2.
send written notice of specific contract opportunities to minority and women’s business organizations and those MBEs/WBEs listed on the TIFC’s approved professional service provider list;

3.
with the assistance of the Director of Human Relations Department of the City, shape the scope, specifications and size of a contract to enhance participation opportunities for qualified, certified MBEs and WBEs;

4.
include certified, qualified MBEs/WBEs on the TIFC’s approved professional service provider list; and

5.
add a provision within all RFQ’s and advertisements to bid a provision that encourages MBEs/WBEs to become certified with the City, the Kansas Department of Transportation and the Missouri Department of Transportation.

III
UTILIZATION GOALS FOR REDEVELOPMENT PROJECTS AND PUBLIC IMPROVEMENTS
Unless the Director of the Human Relations Department of the City establishes separate goals for a specific Redevelopment Agreement (the “Utilization Goals”), the goals listed in Section III.A. through C. (the “Default Goals”) for the participation of MBEs and WBEs (in the case of Professional Services and Construction Services), and minority and female individuals (in the case of Workforces), which are identical to the city-wide goals of the City, shall apply and be incorporated as a part of each Redevelopment Agreement.  The Utilization Goals or Default Goals for participation of such MBEs and WBEs are expressed as a percentage of the totals of (a) the dollar amount spent for professional services (b) the dollar amount spent for Construction Services, and (c) hours worked by individuals employed in the Workforce.  The Default Goals are as follows:

A.
Professional Services




Percentages
1.
Minority Business Enterprises



Black-American


          8



Hispanic American


          3



Native American/Asian American
          2







        13

2.
Women’s Business Enterprises


          8

B.
Construction Services
1.
Minority Business Enterprises

Black-American


          9

Hispanic American


          5

Native American/Asian American
          1





        15

2.
Women’s Business Enterprises

          7

C.
Workforce

1.
Minorities

Black-American


          9

Hispanic American


          5

Native American/Asian American
          1





        15

2.
Women 




          7

D.
Identification.  The following codes will be used to identify the appropriate reporting classification assigned to each MBE or WBE firm:

01
MBE Certified Black Male Ownership

02
Non-MBE/WBE (Minority Business Enterprise/Women owned



Business Enterprise) Ownership

03
MBE Certified Hispanic Male Ownership

04
MBE Certified American Indian Male Ownership

05
MBE Certified Asian American Male Ownership

06
MBE Certified Black Female Ownership

07
WBE Certified White Female Ownership

08
MBE Certified Hispanic Female Ownership

09
MBE Certified American Indian Female Ownership

10
MBE Certified American Asian Female Ownership

Staff to the TIFC shall notify Redevelopers verbally and in writing, within each Redeveloper’s Application for the implementation of a Redevelopment Plan, Redevelopment Project or Public Improvement, of the requirement that Redevelopers obtain Utilization Goals from the Human Relations Department of the City for each such Redevelopment Plan, Redevelopment Project or Public Improvement, prior to a hearing at which time the TIFC shall consider approving and recommending such Redevelopment Plan, Redevelopment Project or Public Improvement to the City Council for approval.  At least seven (7) days prior to the date of the public hearing at which time such Redevelopment Plan, Redevelopment Project or Public Improvement is to be considered for approval by the TIFC, the Redeveloper shall communicate, in writing, to the TIFC Representative either (1) the specific scopes of work for the Redevelopment Plan, Redevelopment Project or Public Improvement in sufficient detail, as determined by the Human Relations Department, so that specific Utilization Goals can be established or (2) that specific scopes of work for such Redevelopment Plan, Redevelopment Project of Public Improvement have not been established, and in which case, the Default Goals shall apply; provided however, such Default Goals may be modified by the Human Relations Department at such time as the specific scopes of work for such Redevelopment Plan, Redevelopment Project or Public Improvement are presented by the Redeveloper to the Human Relations Department.

IV.
RECORDS AND REPORTS
A.
Records.  The Redeveloper shall maintain such records as reasonably may be required in order to demonstrate Policy compliance including, but not limited to, (1) a copy of the Utilization Goals established by the Director of the Human Relations Department for each Redevelopment Plan, Project or Public Improvement, (2) Utilization Plans approved by the Human Relations Department, (3) teaming agreements or other documentation that evidences the Redeveloper’s intent to enter into agreements with MBEs and WBEs for the implementation of a Redevelopment Plan, Project or Public Improvement, (4) documentation that evidences the best faith requirements set forth in Sections V.A.1.b. and V.B.1.b. to meet the Utilization Goals.  Such records shall be made  available for audit by the TIFC Representative from time to time upon reasonable notice.

B.
Reports.  The Redeveloper shall provide to the TIFC Representative monthly and cumulative reports as set forth herein.  Further, when requested, additional information requested by the TIFC Representative will be provided in order to verify that the percentages submitted on reports are accurate.  Prior to the reimbursement of eligible Redevelopment Project Costs, the Redeveloper shall deliver a monthly report to the TIFC Representative notifying the TIFC Representative of all payments made to MBEs and WBEs in furtherance of a Redevelopment Plan, Project or Public Improvement, no later than fifteen (15) calendar days prior to the public meeting in which the TIFC is requested to consider reimbursement of any eligible Redevelopment Project Costs.  A copy of such monthly report, together with a copy of all checks, invoices, receipts and all other documentation evidencing payments to MBEs and WBEs, shall be submitted by the Redeveloper to the TIFC Representative and the TIFC’s independent cost certifier, who has been designated by the TIFC to certify costs for the Redevelopment Plan, Project or Public Improvement to be implemented by the Redeveloper.  In the sole discretion of TIFC, for good cause shown, waivers of the monthly reports may be granted.  Each monthly report, which shall be in a form substantially similar to Exhibit A, attached hereto, shall summarize the data in the following three (3) categories, both for the month preceding the public meeting and cumulatively for each Redevelopment Project or Public Improvement:

1.
Professional Services:  Total dollars spent in the Kansas City Metropolitan Area and dollars spent with MBE and WBE firms, respectively, for professional services.

2.
Construction Services:  Total dollars spent in the Kansas City Metropolitan Area and dollars spent with MBE and WBE firms, respectively, for construction services.

3.
Workforce:  Total construction worker hours utilizing minorities and women.

V.
REDEVELOPER COMPLIANCE
A.
Professional Services and Construction Services
1.
The Redeveloper shall be presumed conclusively to be in compliance with this Policy as it relates to best faith efforts to the meet the Utilization Goals or Default Goals, as applicable, with respect to Professional and Construction Services if:

a.
the Redeveloper can demonstrate, to the satisfaction of the TIFC, that each of the Utilization Goals or Default Goals set forth in Section III have been met for each Redevelopment Project and Public Improvement in which Construction or Professional Services have been utilized;
/ 

b.
in the event, any of the Utilization Goals or Default Goals have not been met, the Redeveloper has taken the following actions:

(1)
requested in writing the assistance of the TIFC Representative with respect to efforts to promote the utilization of MBE/WBE and acted upon the TIFC’s recommendations;

(2)
solicited in writing proposals from certified MBE/WBE in sufficient time to allow MBE and WBE firms to participate effectively (in any event no later than 15 calendar days prior to the utilization of any Professional or Construction Services for each Redevelopment Project), setting forth in sufficient detail a description of the Plan and Redevelopment Project, identification of the Redeveloper or contractor, the amount and scope of work to be performed, the time frame of performance so that meaningful proposals may be submitted sufficiently in advance to be considered prior to awarding of contracts.

(3)
advertised in Minority/Women’s Trade Association Newsletters and/or minority owned media in sufficient time to allow MBE and WBE firms to participate effectively (in any event no later than at least 15 calendar days prior to the utilization of any Professional or Construction Services for each Redevelopment Project), identifying specific opportunities at least equal to the Utilization Goal (but not a reserved set-aside) for MBE/WBE utilization specified for the contract and maintained a log or copies of such ads showing the date of publication and identifying the publication.

(4)
adequately segmented the work in request for proposal documents or any other communication or publication intended to solicit Professional or Construction Services for the Redevelopment Project or Redevelopment Plan to be subcontracted to the extent consistent with the size and capability of MBE/WBE so that reasonable subcontracting opportunities exist.

(5)
notified in writing Minority/Women Contractor Associations at least 15 calendar days prior to the utilization of Professional or Construction Services for each Redevelopment Project of the availability of specific opportunities at least equal to the Utilization Goal given for MBE/WBE specified in this Policy.

(6)
conferred with qualified, certified MBEs and WBEs and explained the work for which their bids or proposals were solicited;

(7)
made telephone calls to MBE/WBE contractors and made a log thereof, including date, time, name of person talked to, and subject of discussion.

(8)
conducted good faith negotiations, as determined by TIFC, with those MBE/WBE from whom proposals were received in an effort to reach a mutually acceptable agreement.  Documentation in support thereof must include:

(a)
copies of solicitation letters

(b)
bid price of MBE/WBE

(c)
bid price of the non-MBE/WBE bidder

(d)
reason for non-selection of the MBE/WBE bidder.

2.
Business arrangements with MBE/WBE must be in the form of a written agreement which may be a contract to perform services or formation of a partnership or joint venture.

3.
Prior to the TIFC approving and recommending a Redeveloper Plan or Project to the City Council for approval, the Redeveloper and staff to the TIFC shall meet with the Director of the Human Relations Department of the City, who shall establish Utilization Goals or apply the Default Goals for the Redevelopment Project or Public Improvement and the Redeveloper shall submit to TIFC, (i) written evidence that the Human Relations Department has established Utilization Goals or applied the Default Goals for the Redevelopment Plan, Project or Public Improvement, and (ii) an Officer’s Certificate, in a form substantially similar to Exhibit B attached hereto.  During the public meeting, at which time TIFC reviews and considers the approval of any Redevelopment Project initiated by a Redeveloper, the TIFC Representative shall certify to TIFC that the Redeveloper has complied with this Section V.A.3.

4.
Prior to a Redeveloper being reimbursed for any Redevelopment Project Costs identified in a Redevelopment Plan, (a) the Redeveloper must deliver to the TIFC (i) a Utilization Plan for Professional Services, in a form substantially similar to Exhibit C, attached hereto (the “Professional Services Utilization Plan”), that has been approved by the Human Relations Department, (ii) a Utilization Plan for Construction Services, in a form substantially similar to Exhibit D, attached hereto (the “Construction Services Utilization Plan”) that has been approved by the Human Relations Department, and (iii) verification letters from MBEs and WBEs listed on the Professional Services Utilization Plan and Construction Services Utilization Plan or a teaming agreement, in a form substantially similar to Exhibit E, attached hereto; (b) the TIFC Representative shall certify to the TIFC the continued compliance or adherence to this Policy and the Utilization Plans submitted by the Redeveloper;  and (c) the TIFC’s independent cost certifier, who has been designated to certify costs related to such Redevelopment Plan or Project, shall certify to the TIFC all payments made to MBEs and WBEs that are referenced in monthly reports.  During the Public Meeting, at which time TIFC is to consider reimbursement of Redevelopment Costs to the Redeveloper, the TIFC Representative shall certify that the Redeveloper has complied with this Section V.A.4.  If such certification has not been made in a timely manner, the Redeveloper may request a hearing by TIFC, which shall be held within thirty-five (35) days.  At such hearing, Redeveloper and the TIFC Representative, or their respective counsel, shall present evidence relevant to Redeveloper’s compliance with this Policy.  TIFC shall act within thirty-five (35) days of the close of such hearing and may make such ruling as the evidence may justify in its reasonable discretion.  TIFC may certify compliance, specify actions that may be taken to gain certification or avail itself of any of the remedies set forth in Section VI hereof.

5.
In the event that after an MBE/WBE is selected, such MBE/WBE’s certification is withdrawn, or should an MBE/WBE be unable to perform, the Redeveloper shall promptly notify the Director of Human Relations Department of the City and the TIFC Representative in writing and, where reasonably possible, exert best faith efforts, as determined by the TIFC and the Director of the Human Relations Department, to find a replacement in accordance with the standards and procedures set forth in Chapter 38, Article II of the Code of Ordinances of the City.  In the event no replacement MBE/WBEs are qualified and available to perform the same services, the Redeveloper shall, to the extent possible, as an alternative to substitution, adjust the MBE/WBE involvement in another area of the contract in order to meet the Utilization Goals established or the Default Goals applied by the Human Relations Department.

B.
Workforce
1.
Redeveloper shall be presumed conclusively to be in compliance with this Policy as it relates to Workforce if:

a.
each of the Utilization Goals set forth in Section III.C. has been met on a monthly basis for each Redevelopment Project in which Construction Services have been utilized;
/  

b.
in the event, any of the Utilization Goals have not been met, the Redeveloper has taken the following actions:

(1)
Requested in writing the assistance of the TIFC Representative with respect to efforts to promote the utilization of minorities and women in the Workforce and acted upon the TIFC’s recommendations.

(2)
advertised in Minority/Women’s Trade Association Newsletter and/or minority owned media at least 15 calendar days prior to the utilization of any Construction Services for each Redevelopment Project seeking employees, appropriately describing the work available, pay scale, how to apply, etc., and maintained a log or copies of such ads showing the date of publication and identifying the publication; and

(3)
contacted minority and women’s organizations.  A list of such organizations may be provided by the TIFC Representative upon request.

C.
Records and Reports.  Redeveloper shall be conclusively presumed to be in compliance with this Policy as it relates to records and reports if all records have been kept and reports have been timely made as set forth in Section IV.

D.
Contractors, Subcontractors and Assignees.  Redeveloper shall incorporate in all agreements with contractors, subcontractors and assignees contain a provision requiring compliance with this Policy, as it may be amended from time to time, and appropriate measures, as determined by the TIFC, have been taken to enforce such provisions.

E.
Waiver.  For good cause shown, the requirements of this Section V may be waived or modified by TIFC.

F.
Burden of Proof.  It is the responsibility of Redeveloper to demonstrate compliance with this Policy.  The TIFC Representative will monitor Redeveloper’s compliance and make periodic reports to TIFC relative thereto.  It is not the responsibility of TIFC or its Representative to conduct any investigation or take any other action to verify Redeveloper’s compliance.

VI.
PARTICIPATION CREDIT
Whether or not the participation of MBEs, WBEs, minorities and women satisfies the Utilization Goals set forth in Section III shall be determined as set forth herein.

A.
Professional and Construction Services
1.
The total dollars paid to an MBE/WBE which contracts to provide goods or services directly to the Redeveloper, or contractor or consultant of Redeveloper.

2.
Additional Credit - Suppliers.  A sub-contract with an MBE/WBE certified supplier may be credited toward the MBE/WBE requirement for construction contracts only if the MBE/WBE is involved in the manufacture or distribution of the supplies or materials, or otherwise warehouses and ships the supplies or materials.  The following rules apply to the use of MBE/WBE suppliers:

a.
Manufacturers.  If the MBE/WBE business supplier is the manufacturer of part or all of the supplies or materials, up to one hundred percent (100%) of the cost will be allowed towards meeting the MBE/WBE goal, [e.g., If the supplier is the manufacturer of all (or essentially all) of the supplies or materials, one hundred percent (100%) will be allowed.  If the MBE/WBE is involved in the manufacture of a lesser percentage, the amount to be allowed will be determined on a case-by-case basis.]

b.
Non-Manufacturers.  If the supplier is not a manufacturer, one hundred percent (100%) of the total expenditure to a MBE/WBE supplier, may be counted toward the MBE/WBE goal provided the MBE/WBE supplier performs a commercially useful function in the supply process.  However, no more than twenty-five percent (25%) of the overall goal may be satisfied by expenditures to non-manufacturer suppliers.

3.
Additional Credit - Administrative Functions.  If the MBE/WBE performs administrative functions with respect to contracts awarded to non-minority enterprises, then up to 10% of the dollar value of these non-minority contracts may be counted toward the MBE/WBE goals.  In order to be considered as performing these administrative functions, the MBE/WBE must demonstrate that it, she or he is in control of the complete sub-contract.  Proof of such control will include the following:

a.
The MBE/WBE has provided to the Redeveloper or its general contractor (if the MBE/WBE contractor is himself a sub-contractor), a performance and/or payment bond for the job (if required by the contract).

b.
The MBE/WBE has finances/resources in a sufficient amount to perform the sub-contract (i.e. is financially capable of handling a contract of that size without undue reliance on the payments of the redeveloper/general contractor).

c.
Payment is made to the MBE/WBE for the percentage of work completed on the project (and not in advance for the purpose of funding the MBE/WBE).

d.
MBE/WBE has the expertise to perform such administrative functions.

B.
Workforce.  100% of the hours worked by minorities and women.

VII.
REMEDIES

In addition to remedies set forth in the Redevelopment Agreement, if TIFC finds, after due notice and hearing, the Redeveloper has not made a good faith effort to comply with the Utilization Goals set forth herein or has otherwise not complied with this Policy, TIFC may take such action as it deems appropriate, including but not limited to the temporary suspension of development rights, ordering a cessation of development activity, or may note such non-compliance in any future application by the Redeveloper to implement any future Redevelopment Plans.  In addition, TIFC may take into account the past compliance record of any Redeveloper’s proposed contractors and subcontractors in evaluating such Redeveloper’s applications to implement a Redevelopment Plan.


The Redeveloper and TIFC acknowledge that MBEs and WBEs are third party beneficiaries to the Redevelopment Agreement with respect to compliance with this Policy.  Because the amount of harm caused to MBEs and WBEs by the Redeveloper not exerting good faith efforts to meet the Utilization Goals set forth herein is uncertain, if not impossible, to determine, the Redeveloper agrees to pay to TIFC liquidated damages in an amount not to exceed the fees and expenses incurred by TIFC in investigating and determining that the Redeveloper has not complied with this Policy; plus an amount equal to the percentage of the total amount of dollars spent in the Kansas City Metropolitan Area for Professional and/or Construction services that MBEs or WBEs would have otherwise received or money that otherwise would have been spent to employ minorities and women in the Workforce had the respective Utilization Goals set forth herein, been attained by the Redeveloper.  The liquidated damages shall not be a reimbursable Redevelopment Cost.  To illustrate the application of this liquidated damages provision, please refer the example below:

Example
1.
Pursuant to the implementation of Redevelopment Project A (“Project A”), a Redeveloper spends a total of $100,000 for construction services.  Such amount is paid exclusively to contractors, subcontractors and assignees, located within the Kansas City Metropolitan Area.

2.
A Redeveloper utilized MBEs at a rate of 2% and WBEs at a rate of 1% for construction services in the development of Project A.  Thus, the Redeveloper paid $2,000 to MBEs and $1,000 to WBEs for such construction services.  

3.
The Utilization Goals established for Project A for the utilization of MBEs and WBEs in construction services is 9% and 7%, respectively and such Utilization Goals were  set forth in a Utilization Plan approved by the Human Relations Department.

4.
TIFC finds that the Redeveloper did not exercise good faith efforts to meet the Utilization Goals for the utilization of MBEs and WBEs in construction services for the development of Project A.  The cost associated with determination is $25,000.

5.
The additional amount that MBEs would have otherwise received had the Utilization Goals been met would be an amount equal to: the Utilization Goal of 9% minus the 2% actually attained of the total amount of $100,000 spent. Thus, the Redeveloper would have spent an 

additional $7,000 with MBEs.  The additional amount WBEs would have otherwise received had the Utilization Goals been met would be an amount equal to: the Utilization Goal of 7% minus the 1% actually attained of the total amount of $100,000 spent.  Thus, the Redeveloper would have spent an additional $6000 with WBEs.

6.
Pursuant to the liquidated damages provision of this Policy, the Redeveloper may be obligated to pay to TIFC liquidated damages in an amount up to $25,000 (the cost associated with TIFC finding); plus $7,000 (the amount MBEs would have otherwise received had the Utilization Goals been met); plus $6,000 (the amount WBEs would have otherwise received had the Utilization Goals been met) for an aggregate amount of $38,000 in liquidated damages.

VIII.
COMPLIANCE EXPENSE

To the extent the Redeveloper is in compliance with this Policy, the reasonable and necessary administrative expenses associated with determining compliance may be reimbursed as Redevelopment Project Costs.

HUMAN RELATIONS DEPARTMENT ACKNOWLEDGEMENT & APPROVAL

The Director of the Human Relations Department of the City of Kansas City, Missouri (the “City”), pursuant to Chapter 38, Article II, Section 38-85.5 has reviewed this Affirmative Action Policy and hereby determines that it is consistent with the City's affirmative action program and minority and women's business enterprise program.

[Signature on file at the TIF Commission offices]
Director, Human Relations Department

Exhibit A

Monthly Reports

Exhibit B

OFFICER’S CERTIFICATE

I, ______________________, president of ___________________, a ___________________________ (the “Developer”), in connection with the Developer’s Proposal (the “Proposal”) to develop _____________________ of the ___________________________ Tax Increment Financing Plan, as amended (the “Plan”) hereby certify that:

1. The Developer has received a copy and reviewed the terms of the Affirmative Action Policy (the “Policy”) of the Tax Increment Financing Commission of Kansas City, Missouri (the “Commission”) and has had an opportunity to discuss and ask questions of the staff of the Commission and the Human Relations Department of the City of Kansas City, Missouri (the “Department”) with respect to the Policy.

2. All capitalized terms within this Certificate that are not defined shall have the meanings ascribed to them in the Policy.

3. The Developer acknowledges that the Policy, a copy of which is attached hereto as Exhibit A, is intended to implement the goals established by the Department (the “Utilization Goals”) with respect to the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”), which have been certified by the Department, in providing (i) Professional Services and Construction Services and (ii) an equal opportunity for minorities and women to be employed in the workforces of all contractors, subcontractors and assignees of the Developer in connection with the implementation of the ___________________.

4. The Developer agrees to (i) comply with all record keeping and reporting requirements referenced in the Policy, as such requirements may change from time to time, (ii) contractually require each contractor, subcontractor and assignee of the Developer to comply with the Policy and (iii) enforce such contractual provisions.

5. The Developer acknowledges that although the Utilization Goals established by the Department, which may change from time to time, are not “set-asides” nor requirements, the Developer agrees to (i) exert a best faith effort, as determined by the Commission, to meet such Utilization Goals, (ii) contractually require each contractor, subcontractor and assignee of the Developer to exert a best faith effort to meet the Utilization Goals and (iii) enforce such contractual provisions.

6. The Developer acknowledges and agrees that a best faith effort to meet the Utilization Goals requires, at least, the following:

i. Request in writing the assistance of the Department with respect to efforts to promote the utilization of MBE/WBE’s.

ii. Solicit in writing proposals from known MBE/WBE’s, at least 15 calendar days prior to the utilization of any Professional or Construction Services in furtherance of each Redevelopment Project, setting forth in sufficient detail a description of the ___________________, identification of the Developer or contractor, the amount and scope of work to be performed, the time frame of the performance so that meaningful proposals may be submitted sufficiently in advance to be considered prior to awarding of contracts.

iii. Advertise in Minority/Women’s Trade Association Newsletters and/or minority owned media, at least 15 calendar days prior to the utilization of any Professional or Construction Services in furtherance of the ___________________, identifying specific opportunities, at least equal to the Utilization Goals (but not a reserved set-aside) and maintain a log or copies of such ads showing the date of publication and identifying the publication.

iv. Adequately segment the work request for proposal documents or any other communication or publication intended to solicit Professional or Construction Services in furtherance of the  ___________________ to be subcontracted to the extent consistent with the size and capability of MBE/WBEs in order to provide reasonable subcontracting opportunities.

v. Notify in writing Minority/Women Contractor Associations, at least 15 calendar days prior to the utilization of Professional or Construction Services in furtherance of the ___________________, of the availability of specific opportunities, at least equal to the percentage set forth in the Utilization Goals.

vi. Make telephone calls to MBE/WBE contractors and make a log thereof, including date, time, name of the person talked to and subject of discussion.

vii. Conduct good faith negotiations with those MBE/WBE’s from whom proposals were received in an effort to reach a mutually acceptable agreement.  Documentation in support thereof must include (a) copies of solicitation letters, (b) bid price of MBE/WBE, (c) bid price of the non-MBE/WBE bidder and (d) reason for non-selection of the MBE/WBE bidder.

7. The Developer acknowledges and agrees that if the Commission finds, after due notice and hearing, that the Developer has not made a best faith effort to meet the goals set forth in the Policy, the Commission may take such action as it deems appropriate, including but not limited to the temporary suspension of development rights, ordering a cessation of development activity, noting such non-compliance in any future applications by Developer to implement any future redevelopment plans or projects or any such other remedy for a breach under a Redevelopment Agreement between the Commission and the Developer for the implementation of the ___________________.  Additionally, the Developer acknowledges and agrees to the amount of liquidated damages, as set forth in the Policy, that the Developer may be obligated to pay, if the Commission finds the Developer has not complied with the Policy.

8. The Developer acknowledges and agrees that prior to reimbursement of any eligible redevelopment project costs identified in the Plan, as amended, that the Developer shall have (i) entered into a Teaming Agreement, in a form substantially similar to Exhibit B, attached hereto, with an MBE or WBE, which shall provide, inter alia, that such MBE or WBE shall provide Professional Services, on behalf of the Developer, in connection with the implementation of the ___________________ or delivered to the Commission letters from MBEs and WBEs evidencing their participation in the ___________________ and (ii) delivered to the Commission written evidence that the Department has approved the Utilization Plans for Construction Services, Professional Services and Workforce in connection with the implementation of the ___________________.

9. The Developer acknowledges and agrees that prior to reimbursement of any eligible redevelopment costs identified in the Plan, as amended, that (i) the Department has certified compliance with the Policy and (ii) the Commission’s independent cost certifier has certified all expenditures paid to MBEs and WBEs.

10. The undersigned has delivered this Officer’s Certificate to the Commission in consideration of the Commission’s review and approval of the Proposal.  The undersigned acknowledges and agrees that this Certificate is being materially relied upon by the Commission in connection with the approval of the Proposal and a redevelopment agreement to the implement the same and, to the extent any statement or representation made herein is not true and correct in all material respects, the Commission may withdraw the Developer’s development rights with respect to the implementation of the Proposal and terminate any agreement entered into between the Developer and the Commission regarding the implementation of the ___________________.

IN WITNESS WHEREOF, the undersigned has executed this Certificate as of ________, 200_.







DEVELOPER:







By:













Name:













Title:







Exhibit C

Utilization Plan for Professional Services

(Tax Increment Financing Plan)

(Redeveloper)

State of _________________)

County of _______________)

Comes now 



, of lawful age and being duly sworn upon his/her oath, states as follows:

1.
I am the 


 (position) of Redeveloper and am authorized to make this statement on its behalf.  This affidavit is for the purpose of complying with the TIF Commission’s Affirmative Action Policy requirements for utilization of Minority/Women Business Enterprises (MBE/WBE), as MBE’s and WBE’s are defined by the TIF Commission’s Affirmative Action Policy, for professional services.

2.
The Redeveloper acknowledges and agrees that the aggregate amount it intends to spend on professional services in connection with the implementation of the above-mentioned project is $______________________.

3.
The Human Relations Department has established and the Redeveloper that agrees there should be a minimum of ________percent (___%) Minority Business Enterprise (MBE) and ______ percent (__%) Women’s Business Enterprise (WBE) professional service participation in the above-named project.

4.
In order to meet the Utilization Goals for professional services, the following is a true and accurate list of the professional services providers, regardless of tier, with whom Redeveloper intends to contract:


a.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








b.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 






`

I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








c.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








d.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








e.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 







DEVELOPER

By:






Name:






Subscribed and sworn to before me, a Notary Public, this ___ day of ____________, 200_.

Notary Public

My Commission expires:

Exhibit D

Utilization Plan for Construction Services 

(Tax Increment Financing Plan)

(Redeveloper)

State of _________________)

County of _______________)

Comes now 



, of lawful age and being duly sworn upon his/her oath, states as follows:

1.
I am the 


 (position) of Redeveloper and am authorized to make this statement on its behalf.  This affidavit is for the purpose of complying with the TIF Commission’s Affirmative Action Policy requirements for utilization of Minority/Women Business Enterprises (MBE/WBE), as MBE’s and WBE’s are defined by the TIF Commission’s Affirmative Action Policy, for construction services.

2.
The Redeveloper acknowledges and agrees that the aggregate amount it intends to spend on construction services in connection with the implementation of the above-mentioned project is $______________________.

3.
The Human Relations Department has established and the Redeveloper that agrees there should be a minimum of ________percent (___%) Minority Business Enterprise (MBE) and ______ percent (__%) Women’s Business Enterprise (WBE) construction service participation in the above-named project.

4.
In order to meet the Utilization Goals for construction services, the following is a true and accurate list of the professional services providers, regardless of tier, with whom Redeveloper intends to contract:


a.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








b.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 






`

I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








c.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








d.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 








e.
Name of M/WBE Company:







Address:









Phone Number:








Contact Person: 








I.R.S. No. 









Race, ethnic origin, or gender 






Area/Scope of work 








Dollar amount 







DEVELOPER

By:






Name:






Subscribed and sworn to before me, a Notary Public, this ___ day of ____________, 200_.

Notary Public

My Commission expires:
Exhibit E

TEAMING AGREEMENT

THIS TEAMING AGREEMENT, including all Exhibits attached hereto or referenced herein (hereinafter referred to as this “Agreement”), is made and entered into this ___ day of _____, 2003, by and between XYZ, a __________ corporation with offices located at __________ (the “Developer”) and ABC (“Independent Contractor”).  The Developer  and Independent Contractor are sometimes referred to collectively herein as the “Parties” and individually as a “Party.”
WHEREAS, the Developer desires to implement a [Redevelopment Plan/Redevelopment Project] pursuant to Sections 99.800-99.865 of the Real Property Tax Increment Allocation Redevelopment Act (the “TIF Act”); 

WHEREAS, the Tax Increment Financing Commission of Kansas City, Missouri (the “Commission”) adopted an Affirmative Action Policy (the “Policy”), which requires that a developer of any Redevelopment Plan, Redevelopment Project or Project Improvement exert best faith efforts to utilize Minority-Owned Businesses (“MBEs”) and Women-Owned Businesses (“WBEs”), which have been certified by the City of Kansas City, Missouri, for Professional Services and Construction Services (as defined in the Policy) in connection with the implementation of any Redevelopment Plan, Redevelopment Project or Public Improvement;

WHEREAS, Independent Contractor is an [MBE/WBE], which has been certified by the City of Kansas City, Missouri;

WHEREAS, pursuant to and in accordance with the Policy, prior to engaging any professional services or construction services in furtherance of any Redevelopment Plan, Redevelopment Project or Public Improvement a developer shall deliver to the Commission an executed Teaming Agreement, which shall demonstrate the developer’s contractual commitment to enter into negotiations with each MBE and WBE the Developer intends to utilize in connection with the implementation of a Redevelopment Plan, Redevelopment Project or Public Improvement; and

WHEREAS, pursuant to and in accordance with the Policy, the Parties wish to enter into this Agreement to demonstrate the Developer’s commitment to utilize the Independent Contactor in connection with the implementation of the _________________ [Redevelopment Plan/Redevelopment Project] (the “Proposed TIF Plan”);

NOW, THEREFORE, in consideration of the foregoing, and in reliance on the mutual promises and obligations contained herein, the Parties hereby agree as follows:

1. Definitions.  Capitalized terms set forth herein, which are not defined, shall have the meanings ascribed to them in the Policy.

2. Developer’s Responsibilities.  The Developer will work with the Commission, and its designated representatives, in good faith in developing a plan to utilize MBEs and WBEs to provide Professional Services and Construction Services in connection with the implementation of the Proposed Redevelopment Plan, Project or Public Improvement  (the “Utilization Plan”), and the Developer shall continue to exert reasonable, good faith efforts toward this objective throughout the approval and implementation of the Proposed TIF Plan, including but not limited to, compliance with Section 9 of this Agreement.

3. Identification of Parties.  It is understood that in the Developer’s Utilization Plans submitted to the Commission and the Human Relations Department of the City of Kansas City, Missouri, the Developer will identify the Independent Contractor as a certified [MBE/WBE], and describe the respective areas of responsibility of the Independent Contractor in furtherance of the implementation of the Proposed Redevelopment Plan, Project or Public Improvement. 

4. Additional MBE and WBE’s.  Notwithstanding any other provision herein to the contrary, the Developer, in order to meet the Utilization Goals of the Redevelopment Plan, Project or Public Improvement, or otherwise, reserves the right to utilize additional MBEs and WBEs in implementing the Proposed Redevelopment Plan, Project or Public Improvement.

5. Independent Contractor Responsibilities.  The Independent Contractor, upon written request by the Developer, will furnish, for incorporation into the Developer’s Utilization Plans, all materials, information and data pertinent to the work assigned to the Independent Contractor.

6. Independent Contractor Personnel.  Upon the Developer’s written request, the Independent Contractor shall make available appropriate management and technical personnel to assist the Developer in any discussions, communications or any public meeting before the Commission relating to the Proposed Redevelopment Plan, Project or Public Improvement.

7. Costs/Limitation of Liability.  Except as provided in the Policy, each Party shall bear all costs, expenses, risks and liabilities incurred by it arising out of or relating to its obligations, efforts or performance under this Agreement.  In no event shall either Party be liable to the other for any punitive, exemplary, special, indirect, incidental or consequential damages (including, but not limited to, lost profits, lost revenues, lost business opportunities, loss of use or equipment down time, and loss of or corruption to data) arising out of or relating to this Agreement, regardless of the legal theory under which such damages are sought, and even if the Parties have been advised of the possibility of such damages or loss.

8. Submissions to the Commission.  The Developer shall have the sole right to decide the form and content of all documents submitted to the Commission.  The Developer will make reasonable efforts to insure that the Independent Contractor’s data is accurately and adequately portrayed, and identified as the Independent Contractor’s portion. The Developer will afford the Independent Contractor the opportunity to review, upon request, prior to the submission of the Developer’s Application, that portion of the proposal that includes the effort to be performed by the Independent Contractor.

9. Negotiations with Independent Contractors.  If, during the term of this Agreement, the Commission approves the Proposed TIF Plan or Project submitted by the Developer and subsequently enters into an agreement for the implementation of the Proposed TIF Plan or Project, the Parties will engage in good faith negotiations toward entering into an agreement for that portion of the work set forth on Exhibit I of this Agreement, as may be modified by the Parties.  Such work shall be performed by the Independent Contractor in accordance with the specifications as set forth on Exhibit I, which may be modified as the Parties may mutually agree, and subject to the stipulation that such an agreement be reached within a reasonable period of time, which shall in no event exceed 120 days from the time the Commission approves the proposed Redevelopment Plan, Project or Public Improvement. 

10. Communications with the Commission.  Although the Developer is contemplated as the sole interface with the Commission with respect to the implementation of the Proposed Redevelopment Plan, Project or Public Improvement, it is recognized that the Independent Contractor may have continuing relations with the Commission and may be the recipient of inquiries concerning the Proposed Redevelopment Plan, Project or Public Improvement.  Therefore, any communications initiated by the Commission directly with the Independent Contractor concerning this Redevelopment Plan, Project or Public Improvement are permissible.

11. Points of Contact.  The Parties each will designate one or more individuals within their respective organizations as their representative(s) responsible for directing performance of the Parties’ obligations under this Agreement.

12. Proprietary/Confidential Information.  In carrying out the terms of this Agreement, it may be necessary for the Parties to provide proprietary and/or confidential information to one another.  In such event, the disclosure and use of all proprietary and/or confidential information shall be in accordance with a separate Non‑Disclosure Agreement, which shall be in a form substantially similar to Exhibit II, attached hereto (the “Non-Disclosure Agreement”).

13. Inventions/Patents.  Nothing contained in this Agreement shall, by express grant, implication, estoppel or otherwise, create in either Party any right, title, interest, or license in or to the inventions, patents, computer software or software documentation of the other Party.

14. Termination/Expiration.  This Agreement shall remain in effect until the first of the following shall occur:

a. A decision by the Developer that it does not wish to submit the Proposed Redevelopment Plan, Project or Public Improvement to the Commission for consideration, provided that, such decision is communicated in writing to the Independent Contractor at least 30 days prior to the date of the scheduled public hearing.  In the event of the foregoing, the Developer shall be prohibited from participating in the implementation of the Proposed Redevelopment Plan, Project or Public Improvement, in any manner, either independently, or in conjunction with any other Party.  

b. The termination of the Proposed Redevelopment Plan, Project or Public Improvement or the agreement by and between the Commission and the Developer for the implementation of the Proposed Redevelopment Plan, Project or Public Improvement.

c.
Inability of the Developer and the Independent Contractor, after negotiating in good faith, as determined by the Commission, for a reasonable period of time, to reach agreement on the terms and conditions of a contract.  If such agreement has not been reached within 120 days from the initiation of negotiations, it will be deemed that the Parties were unable to reach agreement.

d.
Either Party becomes insolvent, is placed into receivership, becomes the subject of proceedings under the laws relating to bankruptcy, the relief of debtors or assignment for the benefit of creditors, or admits in writing its inability to pay its debts as they become due.

e. The suspension or debarment of the Independent Contractor as a certified MBE or WBE with the City of Kansas City, Missouri.

15. Survival.  The termination or expiration of this Agreement shall not supersede or affect the obligations of the Parties with respect to the protection of Proprietary Information, as set forth in the Non-Disclosure Agreement, which shall survive such termination or expiration and remain in full force and effect.

16. Notices.  All notices, certificates, acknowledgments or other written communications (hereinafter referred to as “Notices”) required to be given under this Agreement shall be in writing and shall be deemed to have been given and properly delivered if duly mailed by certified or registered mail to the other Party at its address as follows, or to such other address as either Party may, by written notice, designate to the other.  Additionally, Notices sent by any other means (i.e., facsimile, overnight delivery, courier, and the like) are acceptable subject to written confirmation of both the transmission and receipt of the Notice.

Developer
Independent Contractor
XYZ

ABC


Attn:

Attn: 

Phone:  

Phone: 

Fax:   

Fax: 


17. Relationship of Parties.  This Agreement is not intended by the Parties to constitute or create a joint venture, limited liability company, pooling arrangement, partnership, or other formal business organization of any kind, other than a team arrangement, and the rights and obligations of the Parties shall be only those expressly set forth herein. Neither Party shall have authority to bind the other except to the extent expressly authorized herein. Nothing in this Agreement shall be construed as providing for the sharing of profits or losses arising out of the efforts of either or both Parties.  It is also understood that no division of markets is attempted by this Agreement.

18. Assignment.  This Agreement may not be assigned, novated or otherwise transferred by operation of law or otherwise by either Party without the prior written consent of the other Party.  Any change of control of a Party shall be deemed an assignment of this Agreement that requires the prior written consent of the other Party.  For purposes of this Agreement, “change of control” means any merger, consolidation, sale of all or substantially all of the assets or sale of a substantial block of stock, of a Party.  Any such assignment, novation or transfer by one Party not in accordance with this provision shall be a material breach of this Agreement and shall be grounds for immediate termination thereof by the non-breaching Party, in addition to any other remedies that may be available at law or in equity to the non-breaching Party.

19. Modifications/Non-Waiver of Rights.  This Agreement shall not be amended, modified or extended, nor shall any waiver of any right hereunder be effective, unless set forth in a document executed by duly authorized representatives of both Parties, specifically referencing the provision of this Agreement to be amended, modified, extended or waived.  The failure of either Party to insist upon performance of any provision of this Agreement, or to exercise any right, remedy or option provided herein, shall not be construed or deemed as a waiver of the right to assert any of the same at any time thereafter.

20. Commission’s Right to Negotiate.  Nothing herein is intended to affect the rights of the Commission  to negotiate directly with the Developer on any basis the Commission may desire.

21. Entire Agreement.  This Agreement, including any and all Exhibits hereto which are incorporated herein by reference, constitutes the entire agreement and understanding between the Parties hereto, and supersedes and replaces any and all previous or contemporaneous understandings, commitments, agreements, proposals or representations of any kind, whether oral or written, relating to the subject matter hereof.

22. Severability.  If any term, condition or provision of this Agreement is held or finally determined to be void, invalid, illegal, or unenforceable in any respect, in whole or in part, such term, condition or provision shall be severed from this Agreement, and the remaining terms, conditions and provisions contained herein shall continue in force and effect, and shall in no way be affected, prejudiced or disturbed thereby.

23. Governing Law.  This Agreement shall be governed by and construed, enforced and interpreted under the laws of Missouri, without regard to its laws relating to conflict or choice of laws. Any dispute, claim, action or suit arising out of or relating to this Agreement may only be brought exclusively in a court of competent jurisdiction in Missouri.

24. Headings.  The headings and titles of the various sections of this Agreement are intended solely for convenience of reference and are not intended to define, limit, explain, expand, modify or place any construction on any of the provisions of this Agreement.

IN WITNESS WHEREOF, the Parties represent and warrant that this Agreement is executed by duly authorized representatives of each Party as set forth below on the date first stated above.

Developer

Independent Contractor
By:   

By: 

Name:       

Name: 

Title:   

Title: 

Date: 

Date: 


Exhibit I

SCOPE OF WORK

EXHIBIT II

NON-DISCLOSURE AGREEMENT


This is an Agreement, effective ____________, between XYZ (hereinafter referred to as "Developer") and ABC (hereinafter referred to as "Independent Contractor").  It is recognized that it may be necessary or desirable to exchange information between the Developer and Independent Contractor for the purpose of teaming in pursuit of the implementation of the ____________Redevelopment Plan. 

It may be necessary for either Party to provide proprietary information to the other. With respect to such information, the Parties agree as follows:

(1)
“Proprietary Information” shall include, but not be limited to, performance, sales, financial, contractual and special marketing information, ideas, technical data and concepts originated by the disclosing Party, not previously published or otherwise disclosed to the general public, not previously available without restriction to the receiving Party or others, nor normally furnished to others without compensation, and which the disclosing Party desires to protect against unrestricted disclosure or competitive use, and which is furnished pursuant to this Non‑Disclosure Agreement and appropriately identified as being proprietary when furnished.

(2)
In order for proprietary information disclosed by one Party to the other to be protected in accordance with this Non‑Disclosure Agreement, it must be: (a) in writing; (b) clearly identified as proprietary information at the time of its disclosure by each page thereof being marked with an appropriate legend indicating that the information is deemed proprietary by the disclosing Party; and (c) delivered by letter of transmittal to the individual designated in Paragraph 3 below, or his designee.  Where the proprietary information has not been or cannot be reduced to written form at the time of disclosure and such disclosure is made orally and with prior assertion of proprietary rights therein, such orally disclosed proprietary information shall only be protected in accordance with this Non‑Disclosure Agreement provided that complete written summaries of all proprietary aspects of any such oral disclosures shall have been delivered to the individual identified in Paragraph 3 below, within 20 calendar days of said oral disclosures. Neither Party shall identify information as proprietary which is not in good faith believed to be confidential, privileged, a trade secret, or otherwise entitled to such markings or proprietary claims.

(3)
In order for either Party’s proprietary information to be protected as described herein, it must be submitted in written form as set forth in Paragraph (2) above to the individuals identified below:

XYZ

ABC
Name:  

Name: 


Title:   

Title: 


Address:

Address: 


Telephone No.:

Telephone No.: 


FAX No.:   

FAX No.: 


(4)
Each Party covenants and agrees that it will, notwithstanding that this Non‑Disclosure Agreement may have terminated or expired, keep in confidence, and prevent the disclosure to any person or persons outside its organization or to any unauthorized person or persons, any and all information which is received from the other under this Non‑Disclosure Agreement and has been protected in accordance with paragraphs 2 and 3 hereof; provided however, that a receiving Party shall not be liable for disclosure of any such information if the same:

A. Was in the public domain at the time it was disclosed, or

B. Becomes part of the public domain without breach of this Agreement, or

C. Is disclosed with the written approval of the other Party, or

D. Is disclosed after 3 years from receipt of the information, or

E. Was independently developed by the receiving Party, or

F. Is or was disclosed by the disclosing Party to a third Party without restriction, or

G. Is disclosed pursuant to the provisions of a court order.

As between the Parties hereto, the provisions of this Paragraph 4 shall supersede the provisions of any inconsistent legend that may be affixed to said data by the disclosing Party, and the inconsistent provisions of any such legend shall be without any force or effect.

Any protected information provided by one Party to the other shall be used only in furtherance of the purposes described in this Agreement, and shall be, upon request at any time, returned to the disclosing Party. If either Party loses or makes unauthorized disclosure of the other Party’s protected information, it shall notify such other Party immediately and take all steps reasonable and necessary to retrieve the lost or improperly disclosed information.

(5) The standard of care for protecting Proprietary Information imposed on the Party receiving such information, will be that degree of care the receiving Party uses to prevent disclosure, publication or dissemination of its own proprietary information.

(6) Neither Party shall be liable for the inadvertent or accidental disclosure of Proprietary Information if such disclosure occurs despite the exercise of the same degree of care as such Party normally takes to preserve its own such data or information.

(7)
In providing any information hereunder, each disclosing Party makes no representations, either express or implied, as to the information’s adequacy, sufficiency, or freedom from defect of any kind, including freedom from any patent infringement that may result from the use of such information, nor shall either Party incur any liability or obligation whatsoever by reason of such information, except as provided under Paragraph 4, hereof.

(8) Notwithstanding the termination or expiration of any Teaming Agreement executed in conjunction with this Agreement, the obligations of the Parties with respect to proprietary information shall continue to be governed by this Non‑Disclosure Agreement.

(9) This Non‑Disclosure Agreement contains the entire agreement relative to the protection of information to be exchanged hereunder, and supersedes all prior or contemporaneous oral or written understandings and agreements regarding this issue. This Non‑Disclosure Agreement shall not be modified or amended, except in a written instrument executed by the Parties.

(10) Nothing contained in this Non‑Disclosure Agreement shall, by express grant, implication, estoppel or otherwise, create in either Party any right, title, interest, or license in or to the inventions, patents, technical data, computer software, or software documentation of the other Party.

(11) Nothing contained in this Non‑Disclosure Agreement shall grant to either Party the right to make commitments of any kind for or on behalf of any other Party without the prior written consent of that other Party.

(12)
The effective date of this Non‑Disclosure Agreement shall be the date stipulated at the beginning of this Agreement.

(13)
This Non‑Disclosure Agreement shall be governed and construed in accordance with the laws of the State of Missouri.

IN WITNESS WHEREOF, the Parties represent and warrant that this Agreement is executed by duly authorized representatives of each Party as set forth below on the date first stated above.

XYZ

ABC
Name:  

Name: 


Title:   

Title: 


Address:

Address: 


Telephone No.:

Telephone No.: 


FAX No.:   

FAX No.: 


�/	The Disparity Study included minority women as part of the minority population and goals and, therefore, minority women should be included in MBE statistical categories furnished to the TIFC.  As a result, the WBE category includes only those firms owned or controlled by white women.


�/	It is sufficient if the overall goal for MBE has been met without regard to the specific “mix” of MBEs.


�/	It is sufficient if the overall goal for minorities has been met without regard to the specific “mix” of minorities.
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